INTERNATIONAL ASSISTANCE/COOPERATION IN

By Diphat Tembo-CAMS
Director –Compliance and Prevention Department
(Financial Intelligence Centre )

Getting Started:

Getting Started
Involving offshore centers, shell companies, front
companies and corporate vehicles to launder the
proceeds of corruption- very easy and quick to set up
In addition, money can be moved quickly — often instantly
with the click of a keyboard key or a cell phone button, with
the help of such tools as wire transfers, letters of credit, credit
and debit cards, ATMs, cryptocurrencies and mobile devices.

International cooperation is fundamental for the
process of international asset recovery
Successful asset recovery calls for multijurisdiction coordinated competent operations.

INTERNATIONAL STANDARDS ON THE SUBJECT

The FATF Recommendations require countries to
have in place national co-ordination and
cooperation mechanisms for anti-money
AML/CFT purposes (Recommendation 2).

The FATF Recommendations also set out how
countries should criminalise ML
(Recommendation 3),

Confiscate proceeds of all serious crimes
(Recommendation 4)

INTERNATIONAL STANDARDS ON THE SUBJECT

• Improve transparency of beneficial
owners (Recommendation 24 & 25)

• Have mechanisms in place for
international cooperation, including
mutual legal assistance and extradition
(Recommendations 36 – 40).

INTERNATIONAL STANDARDS ON THE
SUBJECT

The FATF Standards require countries to, among other things, have
competent authorities with the powers to identify and investigate ML,
associated predicate offences and TF, conduct financial investigations
identify offenders and assets, trace criminal proceeds and
instrumentalities, obtain evidence for prosecutions, enable the seizure
and confiscation of assets to deprive criminals of their illicit profits, and
co-operate with international counterparts to achieve these objectives
(Recommendations 30 to 31).

The FATF also established the requirement
for all countries to establish Financial
Intelligence Units (Recommendation 29).

INTERNATIONAL STANDARDS ON THE
SUBJECT

What are the FATF immediate outcomes relevant to the
subject matter ?

Immediate Outcome 2: International cooperation delivers appropriate information,
financial intelligence, and evidence, and
facilitates action against criminals and their
assets. This Immediate Outcome covers formal
and informal international cooperation
(including the repatriation of stolen assets).

Immediate Outcome 6: A wide variety of
financial intelligence and other relevant
information is collected and used by competent
authorities to investigate ML, associated
predicate offences and TF. This delivers reliable,
accurate, and up-to-date information; and the
competent authorities have the resources and
skills to use the information to conduct their
analysis and financial investigations, to identify
and trace the assets, and to develop
operational analysis.

What are the FATF immediate outcomes relevant
to the subject matter ?
Immediate Outcome 8: Criminals are deprived (through
timely use of provisional and confiscation measures) of the
proceeds and instrumentalities of their crimes (both
domestic and foreign) or of property of an equivalent value.
Confiscation includes proceeds recovered through criminal,
civil or administrative processes; confiscation arising from
false cross-border disclosures or declarations; and restitution
to victims (through court proceedings).

The country manages seized or confiscated assets, and
repatriates or shares confiscated assets with other
countries. Ultimately, this makes crime unprofitable and
reduces both predicate crimes and money laundering

Results of FATF and FSRB mutual evaluations –
asset recovery and informal international
cooperation
As at June 2020, 27 FATF members and 75 FSRB members were assessed
against the latest FATF Standards.
While technical compliance on confiscation and provisional measures
(Recommendation 4) and mutual legal assistance in asset recovery (Recommendation
38) is strong, there are significant issues in the practical implementation of these
measures.

While all FATF members and 80% of FSRB members assessed either compliant
or largely compliant on Recommendation 4 and over 90% of FATF members
and around 70% of FSRB members assessed either compliant or largely
compliant on Recommendation 4, for Immediate Outcome 8 (which assesses
countries’ effectiveness in asset recovery) around 60% of FATF members and
almost 90% of FSRB members were rated as achieving a low or moderate level
of effectiveness.

Results of FATF and FSRB mutual evaluations –
asset recovery and informal international
cooperation

Recommendation 40 on informal
cooperation:
Almost all FATF members that have been assessed (26 out of 27) are rated
compliant or largely compliant with R.40.

Only one member was rated partially compliant on its legal basis for informal
cooperation.
In FSRB evaluations, over 70% of countries achieved a compliant or largely
compliant rating on R.40 (55 out of 75). Of the others, 23% (17 jurisdictions) were
partially compliant and 4% (3 jurisdictions) were non-compliant.

Results of FATF and FSRB mutual evaluations –
asset recovery and informal international
cooperation
❑ For Immediate Outcome 2 (which assesses the effectiveness of both
formal and informal cooperation):
➢ 85% of FATF members have a high or substantial level of effectiveness
in seeking providing international cooperation.
➢ Only 15% are rated moderately effective at international cooperation.

➢ 43% of FSRB members have a substantial level of effectiveness in
seeking providing international cooperation.
➢ 41% demonstrated a moderate level of effectiveness, while 16%
demonstrated a low level of effectiveness in international
cooperation.

Results of FATF and FSRB mutual
evaluations – asset recovery and informal
international cooperation

A number of the countries that
had fundamental deficiencies
in asset recovery or
international cooperation are
currently in the FATF
International Cooperation and
Review Group (ICRG)
observation period or in the
ICRG pool – which means the
FATF may review them
depending on risks they
present.

If strategic deficiencies are
identified, the FATF
develops an action plan
with the country to address
these issues.

INTEGRATING INTERNATIONAL COOPERATION IN THE ASSET RECOVERY CYCLE
Tracing and
identification
of assets and
evidence

Disposal of
assets after
confiscation

International
co-operation

Confiscation
of assets

Preliminary
measures to
secure assets
and evidence

Types of Cooperation
➢ The asset recovery process will use a combination of both
informal requests for assistance (mutual administrative
assistance (MAA) and formal mutual legal assistance
(MLA) requests to obtain:
➢ information,
➢ intelligence,
➢ evidence,
➢ provisional measures,
➢ confiscation, and
➢ eventual return of the assets

EXAMPLES OF INTERNATIONAL COOPERATION
Informal assistance

Spontaneous disclosures of information
Joint investigation teams
Mutual Legal Assistance (MLA) requests
Mutual recognition of provisional measures
Asset sharing
Extradition

INFORMAL COOPERATION
Process through which analysts, law enforcement
or prosecutors informally contact counterparts or
partner agencies to quickly obtain information that
can support an investigation

IMPORTANCE OF INFORMAL COOPERATION

Informal cooperation is the foundation of almost all successful MLA
requests. Without it, not many cases would reach the formal stage of
MLA.

Informal cooperation assists the investigative team in developing a better
and a more complete picture of the case.

Informal cooperation can help competent authorities to identify which formal evidence
may be needed from abroad in order to successfully bring the matter to prosecution and
ultimately recover any ill-gotten assets with the limited resources at hand.

IMPORTANCE OF INFORMAL COOPERATION

used for investigative leads and case/evidence
development
Informal cooperation mechanisms facilitate the fast
transfer of information between agencies (i.e. days
instead of months)

Informal information sharing often helps focus
formal requests

QUESTIONS THAT BEG ANSWERS IN
INTERNATIONAL COOPERATION/ASSISTANCE
Do you merely need information?
Do you need the evidence in a certain form?
Is judicial process required in order to obtain the information?
Is direct law enforcement cooperation a better alternative?

Can the use of FIU/Egmont Group Platform shorten the
process?

TYPES OF INFORMAL COOPERATION

The EGMONT Group of FIUs
• The EGMONT Group is a global network of over 164 Financial
Intelligence Units (FIUs) that exchange financial information via the
EGMONT secure web
• Assist to identify assets, associates and other links
• EGMONT provides FIU to FIU information exchange, therefore in
order to use this channel, investigators and prosecutors should
contact their own domestic FIU.

• Zambia is a member of Egmont Group

TYPES OF INFORMAL COOPERATION
INTERPOL
• Interpol, the International Criminal Police Organization
(ICPO), is a network of over 194 member countries and
exists to facilitate international police cooperation
• Police to police co-operation and exchange of
information
• It operates within its own Interpol Constitution and
provides a secure information exchange platform, which
can be used for requests to trace assets, during the
investigation phase of asset recovery

TYPES OF INFORMAL COOPERATION

Asset Recovery Networks
• Asset recovery inter-agency networks (ARINs) are
‘informal’ networks of contacts from law enforcement
and judicial agencies (prosecutors, magistrates, judges,
government lawyers) who are practitioners in all aspects
of the asset recovery process.
• This includes asset tracing, freezing, seizure,
management, confiscation and disposal. The contacts
facilitate international asset recovery cooperation

TYPES OF INFORMAL COOPERATION

Asset Recovery Networks
• These networks are geographically located as follows:
• ARIN-AP (Asset Recovery Inter-Agency Network Asia
Pacific)
• ARIN-CARIB (Asset Recovery Inter-Agency Network
Caribbean)
• ARIN-SA (Asset Recovery Inter-Agency Network
Southern Africa)

• ARIN-WCA (Asset Recovery Inter-Agency Network West
and Central Asia) ) RRAG (Red de Recuperación de
Activos de GAFILAT – for Latin America

TYPES OF INFORMAL COOPERATION

Establish and Maintain Personal Connections
Developing personal connections with foreign
counterparts is very crucial to ensure the success of asset
recovery cases
A telephone call, an e-mail, a video conference, or a face-to-face
meeting with foreign counterparts will go a long way to moving the case
to completion

Even though establishing personal connections can be difficult,
the time and effort spent making such connections will be
worth the result

TYPES OF INFORMAL COOPERATION
Exchange of information between noncounterparts (also referred to as diagonal
cooperation)

Tax authorities (including through the Global
Forum on Transparency and Exchange of
Information for Tax Purposes)
Customs authorities (including through the World
Customs Organisation),

TYPES OF INFORMAL COOPERATION

Liaison Officers / Embassy Channels
• Requests to trace assets and enforce orders
for freezing, seizure and confiscation can also
be sent via Liaison Officers or Embassies to
guarantee their legal and secure transmission.

FORMAL COOPERATION
Formal assistance (information collected can be considered
evidence that can be introduced into a judicial process.

required when coercive measures are necessary, such as to
impose preventive measures (i.e. freezing and seizing orders)

TYPES OF FORMAL COOPERATION

Formal legal assistance can take many forms

The more traditional being letters Rogatory and more
modern being mutual legal assistance (MLA) requests
LETTERS ROGATORY were the original formal requests
for assistance dating back to the 1905 Civil Procedure
Convention signed at the Hague

LETTERS ROGATORY

Customary method of obtaining judicial assistance from
abroad in the absence of a treaty or executive agreement.
Requests from courts in one country to the judiciary of a foreign
country requesting the performance of an action.
Letters rogatory may be used in countries where treaties on judicial
assistance are not in force.
Based on reciprocity in absence of treaty

TYPES OF FORMAL COOPERATION

In the absence of the treaty, courts are not able to communicate
with each other directly
Requests go through diplomatic channel
Process extremely lengthy and formal, taking precious time from
an investigation , which allows criminals to quickly move assets ,
destroy evidence or abscond

TYPES OF FORMAL COOPERATION

• The excessive lengthiness and formality of Letters Rogatory
led to the formation of the introduction of mutual legal
assistance requests (MLAs) through treaties
• MLAs is the provision of assistance on a formal legal basis,
usually in the gathering and transmission of evidence, by an
authority of one country to an authority in another, in
response to a request for assistance.

• MLAs made the process of requesting evidence much more
agile in the sense that they are transmitted from one central
authority to authority designated

MUTUAL LEGAL ASSISTANCE REQUESTS
Designed to provide
evidence and
information in
criminal and related
matters between
sovereign countries,
for example:

Testimony

Documents

Physical
evidence

Mutual" simply denotes the fact that assistance is usually given
in the expectation that it would be reciprocated in like
circumstances, although reciprocity is not always a
precondition to the provision of assistance

"

Assistance is channelled directly between the
central authority in each country.

Searches
and
seizures

TYPES OF FORMAL COOPERATION

❑Requests under Treaties and Conventions - obligatory
UN Convention Against Transnational Organized
Crime (Palermo 2000) -Article 13 on International
cooperation for purposes of confiscation provides the
legal basis for requests between jurisdictions for both
financial investigation (to trace and identify assets)
and the freezing, seizure and confiscation of proceeds
of crime, property and instrumentalities.

Article 14 (disposal of confiscated proceeds)
Article 18 (3) g provides for mutual legal assistance to
gather evidence relating to the existence of assets

Article 19 on joint investigations provides for
jurisdictions to conclude bilateral or multilateral
agreements or arrangements

TYPES OF FORMAL COOPERATION
Requests under Treaties and Conventions - obligatory

• UN Convention Against Corruption (UNCAC
2005) (Chapter V of UNCAC provides a
comprehensive framework for stolen asset
recovery), Articles 53, 54, 55 and 57 very
relevant here

Beyond the broad legal framework of UN conventions, jurisdictions
may also choose to sign a bilateral agreement that formally sets out
the terms of the cooperation between two countries.

BARRIERS TO MUTUAL LEGAL
ASSISTANCE

Despite efforts to make
international legal assistance
more agile and less time
consuming it is still one of the
greatest hurdles in
international asset recovery
investigations

Differences in legal
systems and dual
criminality

Barriers include the following :

Lack of
understanding of
procedure

Language

Lack of a proper
causality link between
the facts under
investigation and the
evidence requested

BEYOND CONVENTIONS, TREATIES AND
AGREEMENTS

Against the canvas of the many
conventions, treaties and agreements
is the critical importance of securing
the UNDERLYING POLITICAL WILL that
will lead to effective legal frameworks.

Namely, well-funded and supported
law enforcement bodies, working in
tandem with an independent
prosecution authority and judiciary.

BEYOND CONVENTIONS, TREATIES AND
AGREEMENTS

• International cooperation in asset recovery
is wider than merely recovering assets
from abroad more quickly and easily

• It is about using the chance to convert the
proceeds of financial crimes into funds
for building and supporting the legal and
political infrastructure that will help
prevent financial crimes from damaging a
country in the first place.

We have Arrived: Take
Always
Start early, trace and identify, freeze and seize, confiscate and repatriate .
Learn about the various contacts, treaties, conventions, domestic legislation that
could assist you.
Avoid fishing expeditions
Be patient, thorough and complete. The more targeted your request, the more likely
you will get what you need.

We must work together as equal sovereigns.
When you choose a communication channel, stick to it
Increase communication and a strong Central Authority are key to effective
cooperation.

Prepare the asset tracing request properly
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